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(i) 
STATEMENT OF QUESTIONS PRESENTED 


1. Does the Probate Court have jurisdiction or authority 
to enter a judgment against or order payment by executors of 
an estate upon a claim for an attorney's fee for an attorney 
employed by the executors when right to payment thereof is 
controverted and objected to by the executors? 


2. Onaclaim for an attorney's fee filed in the Probate 
Court against executors under a contract or implied contract 
with the executors, where the claim is controverted by the 
executors, are the executors entitled to a jury trial of the con- 
troversy where the amount of the claim exceeds Twenty Dollars? 


3. Is the Order and Judgment entered by the Probate 
Court in this case, Administration No. 99,749, on the 31st day 
of July, 1962, in violation of the constitutional rights of the 


executors under the Seventh Amendment of the Constitution of 
the United States? 


JURISDICTIONAL STATEMENT 

STATEMENT OF THE CASE 

CONSTITUTION AMENDMENT PROVISION INVOLVED 
STATUTES INVOLVED 

STATEMENT OF POINTS 

SUMMARY OF ARGUMENT 

ARGUMENT: 


I. Probate Court is Without Jurisdiction To Enter a 
Judgment for the Payment of a Controverted Claim 
Against an Estate . 5 3 ~ 


On a Claim for an Attorney's Fee Filed in the 
Probate Court Against an Executor Under a 
Contract or Implied Contract with the Executor, 
Where the Claim is Controverted by the Executor, 
the Probate Court is Without Jurisdiction To Order 
or Enter a Judgment for vitae of Such Claim 
Against the Estate 2 


The Order and Judgment Entered by the Probate 
Court in this Case on the 31st Day of July, 1962, is 

in Violation of the Constitutional Rights of the 
Executors Under the Seventh Amendment of the 
Constitution of the United States and is Contrary to 
Express Provisions of Controlling Statutes and Law 
well Settled and Enunciated mls This Court ee 
to the Case at Bar x ‘ 


CONCLUSION 
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(iv) 


CONSTITUTION OF THE UNITED STATES 


Seventh Amendment 


STATUTES 
Title 28, Sec. 1291, U.S. Code 


District of Columbia Code: 
Title 11, Sec. 504 . . . 4, 
Title 11, Sec. 512 . 5 : . : - . . : . 5, 11, 12, 
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RULES OF COURT 


Rule 47, of Rules of U.S. District Court for the 
District of Columbia (allowing attorneys' fees in 
accordance with provisions of Section 20-605 in 
administration cases) 


Anited States Court of eippeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 17,265 


JAMES F. BIRD and JEROME KEITH, Co-Executors, 
Appellants, 


CHARLES B. SULLIVAN, JR., 


Appellee. : 


‘APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
HOLDING PROBATE COURT 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


The appellee filed an unverified motion in the United States District 
Court for the District of Columbia, Holding Probate Court, seeking per- 
mission and order of court allowing him to withdraw as attorney of record 
in Administration case No. 99,749 and in Civil Action related thereto, 
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No. 1746-60, wherein he was attorney of record for the appellant co- 
executors, and for the setting of an additional fee for him for services 
as attorney for the appellant co -executors and for an order of the court 
for payment of such fee by the appellant co-executors to him forthwith 
(J.A. 1). 


The judge entertained the said motion over the objections of 
counsel in the co-executors' behalf and entered thereon a judgment in 
favor of the appellee for the sum of $10, 000.00 and an order directing 
the appellants to make payment of said sum to the appellee (J.A. 33). 


This Court has jurisdiction under Title 28, sec. 1291, U.S.C. 


STATEMENT OF THE CASE 


The appellants are the duly appointed and qualified executors of 
the estate of Laura L. Jeffords, formerly Laura L. Paul, deceased, 
in Administration case No. 99,749, in the District Court of the United 
States for the District of Columbia, holding Probate Court, and they 
employed the appellee as their attorney to represent them in this pro- 
bate case. 


The appellee accepted the employment and after representing 
them for a period of time represented to them that he was in very urgent 
needofsome money and these appellants agreed to an allowance to him 
of an attorney's fee of $7,000.00 in their first account to the court for 
services to the date of said account, and said $7,000.00 was paid to the 
appellee (J.A. 1 and 3). 


Thereafter the appellee expressed a desire to withdraw from the 
case and requested the payment of an additional fee of $13,000.00 to 
remain as attorney in the case (J.A. 14, 15, 23). 


The appellants disputed such indebtedness and objected to the 
payment of any additional fee until the final account was due, and the 
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appellee refused to continue the work on the case and refused to turn 


over to the appellants the papers and assets of the estate in his pos- 
session (J.A. 4, 14, 24-25). 


It was necessary for the appellants to file a Rule to Show Cause 
against the appellee to obtain the assets and the papers of the estate 2 
(J.A. 4, 24, 25). Notwithstanding the statement of the appellee to the 
Court upon call for hearing of the Rule to Show Cause that he would 
turn over everything to appellants, certain copies of depositions have 
not been turned over. The appellee claims that they are in the pos- 
session of an attorney employed to assist him who has an office in the 
same suite (J.A. 26). ! 


Thereafter the appellee filed a motion for permission to withdraw 
from the case and that the Court fix an additional fee and order it paid 
forthwith (J.A. 1). 


Appellants consented to his withdrawal from the case provided 
he first deliver to the appellants the copies of the depositions paid for 
by estate funds through him and delivered to him (J.A. 4). 


The appellants objected to the allowance of or order of judgment 
for an additional fee on the ground that the Probate Court, created by 
statute, is a court of limited jurisdiction and without authority in law to 
order the payment of a fee or to enter a judgment for a fee when the 
claim for same is controverted by the executors (J.A. 3-4). | 


After a hearing on said motion the judge, sitting as a judge in the 
Probate Court, in a probate case, filed a memorandum opinion allowing 
the appellee to withdraw without any statement on the matter of the de- 
livery of the copies of the depositions, and awarding the appellee a judg- 
ment for a fee of $10,000.00 (J.A. 27). Thereafter he signed a final 
Order and Judgment for the appellee, dated and entered on the 31st day 
of July, 1962, (J.A. 33) permitting the appellee to withdraw and award- 
ing the appellee judgment of $10,000.00 for a fee and ordering appellants 
to pay said sum to the appellee. From this final Order and Judgment 
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the appellants noted this appeal on the 2nd day of August, 1962 (J.A. 34). 


UNITED STATES CONSTITUTION 
AMENDMENT PROVISION INVOLVED 


(Right of Trial by Jury) 


‘In suits at common law, where the value in controversy 
shall exceed twenty dollars, the right of trial by jury shall 
be preserved, and no fact tried by a jury shall be other- 
wise re-examined in any court of the United States than 
according to the rules of common law." 


STATUTES INVOLVED 


Title 11-504, D. C. Code: "Powers-Not exclusive of equity 


jurisdiction in certain cases. 


"Tt shall have full power and authority to take the proof 
of wills of either personal or real estate and admit the same 
to probate and record, and for cause to revoke the probate 
thereof; to grant and, for any of the causes hereinafter men- 
tioned, to revoke letters testamentary, letters of adminis- 
tration, letters ad colligendum, and letters of guardianship, 
and to appoint a successor in the place of anyone whose 
letters have been revoked; to hear, examine and decree upon 
all accounts, claims, and demands existing between exe- 
cutors, administrators and legatees, or persons entitled to 
a distributive share of an intestate estate, or between 
wards and their guardians; to enforce the rendition of inventor - 
ies and accounts by executors, administrators, collectors, 
guardians and trustees required to account to said court; to 
enforce the distribution of estates by executors and admini- 
strators, and the payment or delivery by guardians of money 
or property belonging to their wards: Provided, That the 
jurisdiction of said probate court shall not be exclusive of the 
jurisdiction of the said equity court to entertain suits by lega- 
tees or next of kin against executors or administrators, or by 
wards against their guardians for an accounting; and, except 
in cases provided for in section 11-520, any settlement of 
accounts in said probate court shall only be prima facie evi- 
dence as to the correctness of said accounts in any such suits, 
or in suits by creditors, or in suits by creditors against 


b) 


executors or administrators, or against heirs or devisees, 
to subject real estate of decedents to the payment of their 
debts. (Mar. 3, 1901, 31 Stat. 1208, ch. 854, 119; June 30, 
1902, 32 Stat. 525, ch, 1329.)" 


Title 11-512, D. C. Code: “Limitation on jurisdiction - 
Enforcement of decrees and orders. 


"The said probate court shall not, under pretext of 
incidental power, or constructive authority, exercise any 
jurisdiction whatever not expressly given by this code; 
but every judgment, decree, decision or order, of the 
said court, may be enforced by attachment and sequestra- 
tion as aforesaid; and if the said judgment, decree, deci- 
sion, or order, be for paying money, the property 
sequestrated may, at the discretion of the court, be applied 
to the purpose for which such judgment, decree, decision, 
or order, was given. (Act of Maryland, 1798, ch. 101, sub. 
ch, 15, 20; Mar. 3, 1901, 31 Stat. 1208, ch. 854, 116. y" 


Title 18-516, D. C. Code: "Claims may be rejected and 
disputed. 

"No executor or administrator shall be obliged to | 
discharge any claim of which vouchers and proofs shall | 
be exhibited as aforesaid, but may reject and at law dis- 
pute the same in case he shall have reason to believe that 
the deceased never owed the debt, or had discharged the | 
same, or a part thereof, or had a claim in bar. (Mar. 3, 
1901, 31 Stat. 1244, ch. 854, 343.)" 


Title 18-517, D. C. Code: ‘In no case shall the order 
made by the probate court that an account or claim will | 
pass when paid be deemed of validity to establish such | 
claim or account; but in case the executor or adminis- 
trator thinks fit to contest the same such account or 
claim shall derive no validity from the order aforesaid, — 
but shall be proved in the same manner as if no such 
order had been made, (Mar. 3, 1901, 31 Stat. 1244, 
ch, 854, 343.)" 


Title 20-605, D. C. Code: "Disbursements and allow- 
ances, 


"On the other side shall be stated the disburse- 
ments by him made, namely: First. Funeral expenses 
to be allowed at the discretion of the court, according to 
the condition and circumstances of the deceased, not ex- 
ceeding six hundred dollars: Provided, That for special 
cause shown the court may make such additional allow- 
ance not exceeding three hundred dollars as such special 
circumstances shall warrant. Second, The debts of the 
deceased proved or passed as herein directed, and paid 
or retained. Third. The allowance for things lost, or 
which have perished without the party's fault, which 
allowance shall be according to the appraisement. 
Fourth. His commissions, which shall be at the discre- 
tion of the court, not under one per centum nor exceeding 
ten per centum on the amount of the inventory or inven- 
tories, excluding what is lost or perished. Fifth. His 
allowance for costs, attorney's fees, and extraordinary 
expenses, which the court may think proper to allow. 
(Mar. 3, 1901, 31 Stat. 1248, ch. 854, 365; June 30, 

1902, 32 Stat. 529, ch. 1329.)" 


7 
STATEMENT OF POINTS 


1. Probate Court is without jurisdiction to enter a judgment for 
the payment of a controverted claim against an estate. 


2. Onaclaim for an attorney's fee filed in the Probate Court 
against an executor under a contract or implied contract with the exe- 
cutor, where the claim is controverted by the executor, the Probate 
Court is without jurisdiction to order or enter judgment for payment 
of such claim against the estate. 


3. The Order and Judgment entered by the Probate Court in this 
case on the 31st day of July, 1962, is in violation of the Constitutional 
Rights of the executors under provisions of the Seventh Amendment of 
the Constitution of the United States and is contrary to the express pro- 
visions of controlling statutes and law well settled and enunciated by 
this Court made applicable to the case at bar. 


SUMMARY OF ARGUMENT 


Appellants’ position is that the probate court is created by statute 
and has only such power as is conferred upon it by the statutes. No- 
where in the statutes is there power conferred upon the probate court 
to enter a judgment against an executor on a claim for an attorney’ s fee 
where the claim is controverted by the executor. 


In this case the Judge, sitting in Motions Court, in a Probate case, 
entered a judgment against the executors and ordered it paid to the 
appellee. 


Every decision of this Court directly in point or Dearing: on this 
question supports the position of the appellants. 


The language of all relevant sections of the D. C. Code makes 
clear that while the probate court has power to authorize and to allow 
and to pass payment of claimed accounts and fees which the executor or 
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administrator is willing to pay, such authorization, allowance or passing 
reserves to the executor or administrator right to "reject and at law 
dispute the same" (Title 18-516). And in such case the account or 
claim shall derive no validity from having been passed by the probate 
court. (Title 18-517). 


Further, with respect to the order and judgment of July 31, 1962, 
herein appealed from, the judge authorizes the appellee to withdraw 
without any provision for the return of or other disposition whatever 
respecting the copies of the depositions, property of the estate delivered 
to him. 


Appellants respectfully contend that the order and judgment of 
July 31, 1962, should be vacated. 


ARGUMENT 
I 


PROBATE COURT IS WITHOUT JURISDICTION TO 
ENTER A JUDGMENT FOR THE PAYMENT OF A 
CONTROVERTED CLAIM AGAINST AN ESTATE 


The Probate Court is without statutory authority to order the 
payment of a fee to an attorney or to enter a judgment against an executor 
on disputed claim for a fee. 


This principle is clearly stated in this Court's opinion and decision 
in Miniggio v. Hutchins, 43 App. D. C.117. In that case, the appellant, 


Miniggio, petitioned the Probate Court to make an Order compelling 


the collector of Hutchin's estate, the appellee, to pay the petitioner's 
claim against the estate. This Court, in that case, took meticulous care 
to point out in its decision that the Probate Court is without jurisdiction 
to compel an executor or administrator to pay a claim asserted against 
a decedent's estate, in part saying: 
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"The only question, therefore, is the jurisdiction of the 
probate court to entertain this action. Nowhere inthe — 
statutes is the probate court vested with authority to compel 
an executor or administrator to pay a claim against an 
estate. Under Sec. 330 of the Code (31 Stat. at L. 1244, 
chap. 854) the approval of a claim properly proved re- — 
lieves the executor or administrator from liability if he 
pays it; but by Sec. 342 (31 Stat. at L. 1244, chap. 854) 
he may contest it at law, and, in such action, the approval 
of the probate court by Sec. 343 is deprived of even ev- | 
identary effect. The jurisdiction is the same as tc a 
collector or administrator pendente lite. 


"It is settled law in this District that the probate court 
is without jurisdiction to compel an executor or ad- 
ministrator to pay a claim asserted against a decedent's 
estate." 


In other words, a claim against an executor by an attorney for 
services rendered an estate, if controverted, becomes triable as a common 
law action. And under the Constitution of the United States if such claim 


is more than twenty dollars, the executor is entitled to a jury trial there- 
on. The opinion and decision in the very recent case of Dairy Queen, 
Inc., vs. Hon. Harold K. Wood, Judge, et al, No. 244, October Term, 1961, 
in the Supreme Court of the United States, supports the ee of the 
appellants in this case. 


Our probate court is not vested with authority to make contracts 
or to prescribe or order compensations for services engaged by an 
executor of an estate for employment of attorneys or others properly 
about the preservation and business of the estate. MacKie v. Howland, 
3 App. D. C. 461, so holds and at pages 481 and 482 says: i 


"And the law is too well settled to be a legitimate subject 
for discussion, that an executor, charged with the duty of 
collection of the assets of his estate, may enter into all | 
reasonable and proper contracts to effect such collection - 
into any contracts, in fact, for that purpose that any or- | 
dinarily prudent man might make to collect similar claims 
for himself. And it is for himself and not for the court of 
probate to make the contracts. In view of its supervisory 
power over their accounts, a court of probate, of course, 
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has a check upon the contracts of executors and adminis- 
trators, and yet it has neither power to make contracts 
for them, nor to direct or authorize them to make any. 
While their authority comes from the court, their powers 
are derived from the will or from the statute. In this 
regard they stand differently from receivers appointed 
by a court of equity." 


In controversy of Brandenburg et al. v. Dante, 49 App. D. C. 141, 


261 F 1021, Brandenburg and Brandenburg were employed as attorneys 
for Dante, Collector of the estate of Hutchins. After some considerable 
time they withdrew and "applied" to the probate court for an "Order" 
"requiring payment” by said Collector of said estate of the amount due 
them for attorneys' fees. Said Collector objected to said application 

and thereupon the probate judge dismissed said application, "but without 
prejudice to the said attorneys to sue at law for the amount justly due 
them". Said attorneys then brought law action for their claimed fees. 
The law court sustained a demurrer to said attorneys' (plaintiffs') declar- 
ation. On appeal, this Court sustained the law action of said attorneys in 
claim for fee and at the closing of its opinion says: "Under this ruling 


the rights of both parties will be fully protected and a trial had in the 


only tribunal now open to such proceeding; the probate court having denied 
appellants' claim.” 


By provision of Title 20, sec. 605, D. C. Code, claims of fiduciaries 
for allowance of attorneys' fees are placed in the same category as claims 
for other debts and charges, against decedents' estates and in order of 
precedence placed "Fifth": 

"Fifth, His allowance for costs, attorneys’ fees, and extra- 

ordinary expenses which the court may think proper to 

allow." 

Rule 47 of the Rules of the U. S. Court for the District of Columbia 
reads: 

"Claims for attorneys' fees and commissions to fiduciaries 


shall be made and allowed in accordance with the provisions 
of Sections 20-605 and 21-126, of the District of Columbia 
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Code, 1951." (note: the foregoing code sections remain : 

unchanged to date - and 21-126 relates to guardianship 

cases only). 

It is clear that the claim of Charles B. Sullivan, Jr., appellee, 
for additional attorney's fee, regardless of the manner in which it was 
presented to the court in probate, must be classified as a law claim for 
the value of his services under contract or implied contract with the 
executors, and that the executors, appellants, as they were authorized 
to do under provision of the United States Statutes and District of Columbia 
Code (Title 18, Sec. 516, D. C. Code, 1961) sought to "reject and at law 
dispute the same." 


In creating the probate court by statute (Title 11-504, D. Cc. Code), 
its jurisdiction and its functions were specifically enumerated and limited 
(Title 11-512, D. C. Code). Further, expressly, by Title 1 sec. 512, 

D. C. Code, entitled "Limitation on jurisdiction - Enforcément of decrees 
and orders." It is set forth that: "The said probate dfart shall not, under 


pretext of incidental power, or constructive authorize exercise any juris- 


diction whatever not expressly given by this code.” 


fe 


This seems a mandate requiring probate court to respect code- 
given reservation to executors to "reject and at law dispute" claims 
asserted against decedents' estate (Title 18-516) - and without prejudice 
as to question concerning validity of such claim. ("In no case shall the 
order made by the probate court that an account or claim will pass when 
paid be deemed of validity to establish such claim or account; 2 (Title 
18-517). 


The executors, appellants, having express code-given right to 
"at law dispute" this claim of debt for services of appellee for additional 
attorney's fee, by the same token had right to jury trial under the Seventh 
Amendment of the Constitution of the United States in such "law dispute". 


The order and the judgment entered in this case on the 3ist day 
of July, 1962, in pursuance of an unverified motion for, to wit, $13,000.00 
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additional attorney's fee, filed in probate court ina probate case 
(Administration No. 99,749) by Charles B. Sullivan, Jr., the appellee, 
with motions card notice made and filed by him estimating 20 minutes 
as time required for his presentation of his said motion and 10 minutes 


as time for the executors to present their opposition to it (J. A. 5), and 
entertainment of hearing on the subject of said motion over the objections 
of the executors filed (J. A. 3) and orally renewed on call of the motion 
before the judge, violates established procedures made applicable in the 
premises and overreaches the statutory provisions under which the probate 
court stands created with definite limitation of jurisdiction. This, not- 
withstanding express admonition of Title 11, sec. 512 of the D. C. Code: 


"That the said probate court shall not, under pretext of 
incidental power, or constructive authority, exercise any 


jurisdiction whatever not expressly given by this code;" 


0 


ON A CLAIM FOR AN ATTORNEY'S FEE FILED IN THE PROBATE 
COURT AGAINST AN EXECUTOR UNDER A CONTRACT OR IMPLIED 
CONTRACT WITH THE EXECUTOR, WHERE THE CLAIM IS 
CONTROVERTED BY THE EXECUTOR, THE PROBATE COURT IS 
WITHOUT JURISDICTION TO ORDER OR ENTER JUDGMENT FOR 
PAYMENT OF SUCH CLAIM AGAINST THE ESTATE 


In this case, the Judge, sitting as a judge of the Probate Court, 
in a Probate Case, upon motion of the appellee, entered an Order and 
Judgment for the sum of $10,000.00 to be paid to the appellee, for services 
rendered the executors who had employed him as their attorney in the 
handling of the estate. 


The statutes provide only that the probate court can, if allowance 
is requested or claimed, authorize, allow or pass such a claim. 


These words authorize, allow and pass, unless otherwise provided 
by law, must be construed in their usual and ordinary meaning, and no 
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authority is given the probate court to give a different construction of 
them, and probate court is prohibited from so doing by Title 11, Sec. 
512 of the D. C. Code: 

"That the said probate court shall not, under pretext of 

incidental power, or constructive authority, exercise 

any jurisdiction whatever not expressly given by this 

code; 

It is obvious that it is the executor, who stands in the place of the 
testator, to make the decisions for the handling of the estate, and not 
the probate court. This is particularly true in this case since it in- 
volved a contract between the executors and the attorney. This is well 
noted in case of MacKie v. Howland, 3 App. D. C. 461, hereinbefore cited 
and in part quoted, wherein this Court said (top of page 482): 


"While their authority (executors' authority) comes from * 
the court, their powers are derived from the will or 


from the statute. In this regard they stand differently from 


receivers appointed by a court of equity." 


These principles seem to be clearly enunciated by this court in 
the case of Miniggio v. Hutchins, 43 App. D. C. 117, (hereinbefore cited 
and in part quoted). 


Ii 


THE ORDER AND JUDGMENT ENTERED BY THE PROBATE COURT IN 
THIS CASE ON THE 31ST DAY OF JULY, 1962, IS IN VIOLATION OF THE 
CONSTITUTIONAL RIGHTS OF THE EXECUTORS UNDER PROVISION OF 
THE SEVENTH AMENDMENT OF THE CONSTITUTION OF THE UNITED 
STATES AND IS CONTRARY TO EXPRESS PROVISIONS OF CONTROLLING 
STATUTES AND LAW, WELL SETTLED AND ENUNCIATED BY THIS 
COURT APPLICABLE TO THE CASE AT BAR 


Clearly, the claim of the appellee is based upon his employment 
by the executors and the fee for his services being in dispute and con- 
troverted by the executors, the matter became one which must be litigated 
in a law action. The D. C. Code provides: : 
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Title 18-516 - Claims may be rejected and disputed. 
No executor or administrator shall be obliged to 
discharge any claim of which vouchers and proofs 
shall be exhibited as aforesaid, but may reject and at 
law dispute the same in case he shall have reason to 
believe that the deceased never owed the debt, or had 
discharged the same, or any part thereof, or hada , 
claim in bar. (Mar. 3, 1901, 31 Stat. 1244, ch. 854 

343.)" 


The Supreme Court of the United States in the recent case of 
Dairy Queen, Inc., v. Hon. Harold K. Wood, No. 244, October Term, 
1961, in its opinion dealing with this subject matter, stated: 


"At the outset, we may dispose of one of the grounds 

upon which the trial court acted in striking the demand 
for a trial by jury -- that based upon the view that the 
right to trial by jury may be lost as to legal issues where 
those issues are characterized as ‘incidental’ to equitable 
issues -- for our previous decisions make it plain that 

no such rule may be applied in federal courts." 


SH HORA HH ICE AE 


tt | And as an action on a debt allegedly due under a 
contract, it would be difficult to conceive of an action 
of a more traditionally legal character. And as an action 
for damages based upon a trademark infringement, it 
would be no less subject to cognizance by a court of law. 


"The respondents’ contention that this money claim is 
‘purely equitable’ is based primarily upon the fact that 
their complaint is cast in terms of an ‘accounting’ rather 
than in terms of an action for ‘debt’ or ‘damages’. But 
the constitutional right to trail by jury cannot be made to 
depend upon choice of words used in pleadings.******** 
The legal remedy cannot be characterized as inadequate 
merely because the measure of damages may necessitate 
a look into the petitioner's business records." 


In this case one of the compelling reasons for the executors to be 
afforded their constitutuinal right to a jury trial is to permit a jury to 
pass upon the serious errors of the appellee in representing this estate 
and evaluate the damage to the estate by these errors. 
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The appellee by failing to properly compute the Federal Estate 
Tax and compute allowable estate deduction caused the U. S. Government 
to file a tax lien against the estate which the executors were required 
to have removed. The executors were required to have corrections 
made of errors in the first account involving stock shares. There were 
defaults in Civil Action No. 1746-60 by reason of non-appearances of 
the appellee which had to be subsequently set aside, and there were other 
errors of judgment which have adversely affected the estate. This was 
brought to the attention of the Court upon hearing the Appellee's Motion. 
The following is quoted from the transcript of the hearing (J = 23, 24, 
25, 26): 

THE COURT: "If you compute this time of 800-odd hours at $25 


an hour, it approximates $20,000 in round figures. You have one 
received $7,000 of that $20,000, have you not?” 


MR. MURPHY: ‘That is correct, Your Honor. There is. a balance 
of $13,000, roughly speaking." 


THE COURT: "Very well." 


ARGUMENT IN OPPOSITION TO THE MOTION 
By Mr. Leeman | 
MR. LEEMAN: "If Your Honor please, on the question a fees, 
this is a motion filed in the Probate Branch of the Court and I think the 
law is well-settled that the Probate Court has no legal set to order 
a fee paid." 


THE COURT: "Yhis is also a motions court. We wear more than 
one hat, as the Court of Appeals has recognized. The Court is ce 
in motions and probate at the present time.” 


MR. LEEMAN: "Yes, Your Honor, but you are dealing with a 
probate matter which is governed, I assume, by the rules of the Probate 
Court. I think this question is well-settled by this case that I cited in 


my papers." 
THE COURT: 'What is the case again?" 
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MR. LEEMAN: "Miniggio v. Hutchins, 43 Appeals D. C. 117. 


"The language is very clear: ‘The only question, therefore, is 
the jurisdiction of the Probate Court to entertain this action.’ This 
was an action to get the Probate Court to pay a trustee's fee. ‘Nowhere 
in the Statutes is the Probate Court vested with authority to compel an 
executor or administrator to pay a claim against an estate." *###e* 


"So that we are Sitting as a Court here and Mr. Sullivan has a 
claim against the estate. The way he obtains his claim, if he has one, 
is by.anactionatlaw. Thataffords the executors.an opportunity to setup 
their defense. That affords the executors a jury trialon the merits of the claim. 


"So that Mr. Sullivan is proceeding wrongly and contrary to law 
when he comes in with a motion asking the Court to order a fee paid. 


"Under our law and under our decisions, in my judgment, the Court 
is without power to order him a fee paid at this time. His remedy is a 
suit at law to recover his fee. 


"Now, our reason for contesting this is, Your Honor, we don't know 
yet how much damage we will suffer by reason of the actions and the 
errors of Mr. Sullivan. For instance, he overestimated the inheritance 
tax at about twice what it actually was and, as a result of that, there 
was a lien placed against the estate in this Court and Mr. Sullivan did 
nothing to get that lien lifted. We only had it lifted a few days ago after 
completing the inheritance tax with the Internal Revenue. So that affected 
the estate. 


‘We have discovered in this first account that he filed one stock 
that was preferred and he put it in as common stock, which was worth 
a great deal more and that made a difference of about $1,000. That had 
to be corrected in the account. 


"While we were before Judge Hart on this rule to show cause, Mr. 
Sullivan agreed to turn over the assets in his control and the records 
of the estate to us, but he still has the depositions and refuses to turn 
them over to us and there are quite a number of stocks and other records 
in this case which are quite involved and I have been unable to get him 
to answer particular questions with respect to one item there and I 
suppose there will be others. We are having a great deal of difficulty with 
no cooperation whatsoever from Mr. Sullivan to file this second account 
in this case. 


We believe that the estate has been damaged. I know that in this 
civil action, a couple of times, Mr. Sullivan didn't appear and there was 
a default entered and that has to be corrected. There have been a 
number of errorsthroughout this case and his attitude with respect to this 
case, we don't feel at this time that he is entitled to any further fee; in 
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fact the only reason we don't file a claim of damages for his errors is 
because we don't know the extent of them. 


"I say to Your Honor that his remedy is not by motion pacanes 
clearly under the law, there is no power under the Probate Court to 
award him a fee and his remedy is an action at law where we are entitled 
to a jury trial and also a counterclaim for damages." 


2 A RK KK 


MR. LEEMAN: "Your Honor, in consideration of this matter, you 
will consider the situation we are in, having paid for these cegpetitons 
and they haven't been turned over to us." 


THE COURT: "That is correct." 


MR, CLARKE: "Your Honor, may I make a statement on that? 
These depositions are in my possession, counsel representing the co- 
executors and Mr. Bird. It is my position I am still retained to represent 
them. I have the depositions, not Mr. Sullivan." 


MR. LEEMAN: "Your Honor, on that point, that is a runaround that 
is ridiculous. Mr. Clarke and Mr. Sullivan have their offices together. 
Mr. Sullivan had the bank book and paid for the depositions out of the funds 
of the estate. And now they undertake to tell us that Mr. Clarke has the 
depositions and not Mr. Sullivan. I think that is a ridiculous situation in 
this Court." 


CONCLUSION 


It is respectfully submitted that the Order and Judgment of the 
Probate Court, dated July 31, 1962, because of its lack of jurisdiction 
and because it violates the constitutional rights of the executors, should 
be vacated. 


HERBERT P.LEEMAN 


1405 G Street, N. W. 
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JOINT APPENDIX 


[Filed June 13, 1962] 


IN RE: ESTATE OF 


LAURA L. JEFFORDS * Administration No. 99,749 
Formerly known as Laura ~ 
L. Paul 


Deceased 


MOTION FOR THE ALLOWANCE OF A FEE AND FOR 
LEAVE TO WITHDRAW 


Comes now Charles B. Sullivan, Jr., Attorney for the Cees 
and moves this Honorable Court to set his fee for the time which he has 


expended herein, which time was specifically requested by both Co- 


Executors. 

That your petitioner is unable to conclude his services in this 
estate because of the fact that James F. Bird, one of the Co-Executors, 
also a member of the local bar, refuses to relinquish control in the 
handling of the pending law suit. That there is incorporated herein by 
reference the Opposition to Rule to Show Cause previously heard in this 
matter which includes Exhibit "A" a time sheet; Exhibits B & c letters 
written to the Co-Executors; and Exhibit D being a recent newspaper 
article on fees. 

In accordance with the suggestion of this Court at the pees of 
the Rule to Show Cause, petitioner herein has returned to the Co- -Execu- 
tors all papers in his possession, property of this Estate. The petitioner 
has consumed in excess of eight hundred thirty (830) hours and that a 
reasonable charge per hour of $25.00 means that the total time is evalu- 
ated at in excess of $20,000.00. In a previous account, April, 1961, your 
petitioner was paid $7,000.00 and the Co-Executors both understood that 
this was a partial payment on account and that the final account and pay- 
ment would come at the closing of the estate, and at a later time. 
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That both Co-Executors were familiar with the fact that your 


petitioner maintained time records which they requested. That it is the 
understanding of your petitioner that the Co-Executors have secured 
other legal counsel. 

Your petitioner has taken many depositions and especially the 
deposition of the plaintiff in Civil Action No. 1746-60, Estelle McCord. 
At the time of the taking, there was no specific knowledge that she had 
any property of the estate only the general surmise unsupported by fact 
that she had helped herself to the decedent's property, rather generously. 
This deposition took in excess of four (4) hours during the course of 
which your petitioner was continually annoyed by the persistence of 
James F. Bird in dragging on the coat sleeve and urging a more aggres- 
sive attitude upon the witness, your petitioner was able to extract in- 
formation from the witness and as a result thereof did obtain $12,000.00 
worth of property which is now in the Registry of the Court awaiting 
outcome of the litigation. 

WHEREFORE, your petitioner prays: 

1. That the Court consider the time utilized by your petitioner, 
the results obtained, the problems involved and set a fair and reasonable 
fee. 

2. That the Court order the fee as determined to be paid forth- 
with. 

3. That the Court allow petitioner to withdraw as counsel of record 
in this probate proceeding, as well as, counsel in Civil Action No. 1746- 
60, wherein your petitioner appears as co-counsel. 

4. And for such other and further relief as to the Court may seem 
just and proper. 


/s/ Charles B. Sullivan, Jr. 
Petitioner 
210 Shoreham Building 
Washington 5, D. C. 

RE 7-0181 


[Certificate of Service] 


[Filed June 15, 1962] 


POINTS AND AUTHORITIES IN OPPOSITION TO 

MOTION FOR ALLOWANCE OF A FEE AND FOR | 

LEAVE TO WITHDRAW 

Come now James F. Bird and Jerome Keith, Co-Executors in the 

above-designated estate, by their attorney, Herbert P. Leeman, and 
oppose allowance by the Court of additional attorney's fee as sought by 
Charles B. Sullivan, Jr., herein, and conditionally consent to his with- 
drawal as counsel. 


They respectfully show the Court that: 
1. The said Charles B. Sullivan, Jr., was employed to represent 


the Co-Executors in the matter of this estate with definite understanding 
that overall charges for his fees would be within the statutory maximum 
allowance of ten per cent (10%) of the value of the estate as provided by 
statute for executors. Said fee to be paid upon completion of the admin- 
istration of the estate, subject to the approval of the Court. 

2. Thereafter, on request of said Charles B. Sullivan, J r., upon 
his representation that a payment on account of his fee was urgently 
needed, an attorney's fee on account was requested for him in the FIRST 
ACCOUNT. On both FIRST and RESTATED FIRST ACCOUNTS prepared 
by said Charles B. Sullivan, Jr., and by him submitted to the Co- 
Executors, he asked for $7,000.00 for services rendered by him to that 
date in language as follows: 

"Charles B. Sullivan, Jr., attorney for Co-Executors, 


petition for partial fee, predicated upon fiduciary's 
commissions for services rendered to date herein $7,000.00." 


3. The RESTATED FIRST ACCOUNT was approved by the Court 
on May 12, 1961, and he was paid the sum of $7,000.00 on May 15, 1961, 
by check of the Co-Executors. | 

4. Said Co-Executors are of the opinion that by this peyment of 
$7,000.00 the said Charles B. Sullivan, Jr., has been fully compensated 
for his services to date. | 


4 


5. The Probate Court is without statutory authority to ORDER 
the payment of a counsel fee as requested in Prayer No. 2 of the motion. 

Miniggio v. Hutchins, 15 App oe tls 

Aiso see notes under (1) following Title 11-504 

D. C. Code (1961). 

6. The said Charles B. Sullivan, Jr., has made serious errors 
which have been expensive to the estate and made it necessary for the 
Co-Executors to employ additional counsel to correct the same as the 
said Charles B. Sullivan, Jr., has refused to continue with necessary 
work in the interest of the estate. 

7. It has been necessary for the Co-Executors to request an ex- 
tension of time for filing their SECOND ACCOUNT herein as the said 
Charles B. Sullivan, Jr., has refused to make available to the Co-Exe- 
cutors assets of the estate and information in his possession. 

8. It was necessary for the Co-Executors to file a Rule to Show 
Cause against the said Charles B. Sullivan, Jr., to obtain possession of 
the assets and papers of the estate, and, notwithstanding his statement 
to the Court that he would turn the same over to the Co-Executors, he 
still refuses to make available or assist in making available copies of 
certain depositions. These copies of depositions were paid for by the 
estate through said Charles B. Sullivan, Jr., and were delivered to said 
Charles B. Sullivan, Jr. 

9. With respect to Prayer No. 3 of the motion, the Co-Executors 
have no objection to the Court allowing said Charles B. Sullivan, Jr., to 
withdraw as counsel of record in the Probate Proceeding and in C.A. 
No. 1746 - '60, provided he first delivers to the Co-Executors the 
copies of the depositions paid for by estate funds through him and 
delivered to him. 


/s/ Herbert P. Leeman 

1405 G St., N.W. 

Washington 5, D. C. 

Attorney for James F. Bird and 
Jerome Keith, Co-Executors 


[Certificate of Service] 


[Filed September 6, 1962] 
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Defendant, 


TRANSCRIPT OF PROCEEDINGS 
Washington, D. C. 
Thursday, June 21, 1962 
The above-entitled matter came on for hearing on motion for a fee 
and for leave to withdraw as attorney of record before The Honorable 
EDWARD A. TAMM, Judge, United States District Court for the District 
of Columbia. 
APPEARANCES: 
EUGENE X. MURPHY, Esq., For Petitioner Sullivan 
HERBERT P. LEEMAN, Esq., For Co-Executors 
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PROCEEDINGS 

THE DEPUTY CLERK: Are there any further preliminary 
matters? 

MR. MURPHY: If Your Honor please, No. 4, in re Laura L. 
Jeffords. In that case, there is to be testimony and in deference to the 
other lawyers, I feel we should be at the end of the calendar. 

THE COURT: Very well. 

THE DEPUTY CLERK: No. 4, in re Laura L. Jeffords. 

ARGUMENT IN SUPPORT OF MOTION 
By Mr. Murphy 

MR. MURPHY: If Your Honor please, my name is Eugene X. 

Murphy and I am counsel for Mr. Sullivan in his motion for an allowance 


of fee and for permission by the Court to withdraw from the case of the 


Estate of Laura L. Jeffords. 

THE COURT: I understand there is no opposition to that part of 
your motion which seeks to permit Mr. Sullivan to withdraw. 

MR. MURPHY: I understand that, Your Honor, and we will 
eliminate that part of it. 

May I call Mr. Carey to the stand, please? 

MR. LEEMAN: Your Honor, might I inquire what the purpose of 
the witness is? 

MR. MURPHY: The purpose of calling the witness to the stand, 
Your Honor, is to show that the charge of $25.00 an hour for the period 
of 830 hours, which was performed by counsel for the executors and the 
defendants individually is a reasonable charge. 

THE COURT: Will you stipulate that $25.00 an hour is a reason- 
able charge as counsel fees? 

MR. LEEMAN: No, Your Honor. 

THE COURT: Very well. Put Mr. Carey on. 

MR. LEEMAN: May I say just another word? It may save the 
Court some time. The question we raise is that the Probate Court under 
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the law has no authority to order the payment of a fee in this matter. 

THE COURT: Very well. I will hear you on that in due course. 

Whereupon, 

EDWARD L. CAREY | 
called as a witness on behalf of the petitioner, having been first duly 
sworn, took the witness stand and testified as follows: | 

DIRECT EXAMINATION 
BY MR. MURPHY: 

Q. Mr. Carey, will you state your full name and your address? 
A. Edward L. Carey, Attorney-at-law, 821 15th Street, Northwest. 

Q. Are you a member of the Bar of the District of Columbia in 
good standing? A. Yes, Iam. 

Q. How long have you been a member of the Bar of the District 
of Columbia? A. Fifteen years, since 1947. 

Q. Are you a practicing attorney in the general practice of law, 
including probate work in the District of Columbia? A. Yes, sir. 

Q. Have you handled numerous cases in that category? A. I have 
handled quite a few, yes. 

Q. I ask you what is a reasonable fee per hour for work per- 
formed in the nature of litigation in court, preparing complaints, et 
cetera, taking depositions, appearing in court on motions and also 
handling probate work? Do you know what a reasonable fee would be in 
a case of that sort? A. I think you would have to distinguish between 
outside the court and in court. I would say $25.00 an hour outside the 

court is a reasonable fee in my opinion. 

Q. What would you say is a reasonable fee for work performed 
in the court? A. $50.00 an hour. 

MR. MURPHY: I have no further questions, Your Honor. 

CROSS- EXAMINATION 
BY MR. LEEMAN: 

Q. Is your testimony directed to the handling of probate matters? 

A. Probate and other work, yes. 
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Q. Well, isn't it a fact that the commission of an executor or 
administrator is limited to 10 percent? A. That is correct; a limita- 
tion of 10 percent for executors and attorneys fee. 

Q. And the usual practice in the District of Columbia is for the 
attorney's fee and the commission to be divided between the executor, 
administrator or the attorney; is that correct? A. Not always. 

Q. But itcan be? A. It can be done that way; it is a matter of 
contract. 

Q. And so in many estates under that arrangement, it wouldn't 

be possible for you to get $25.00 an hour for the time that you put 
on the case; isn't that correct? A. In some situations, you couldn't 
pecause of the smallness of the estate; that is correct. lam speaking 
generally. 

Q. So that in probate matters, your fee is limited by the provi- 
sion of the law and the practice in our Court? A. Yes, there is a 
limitation on the amount that can be assessed. 

MR. MURPHY: Your Honor, I am going to object to the question 
on the ground that I think it is a question of fee and the amount thereof 
is a question of law for the Court to decide, not the individual. 

THE COURT: I don't think there is any pending question upon 
which the Court can rule. Do you have further questions? 

MR. LEEMAN: No, Your Honor. 

THE COURT: Do you have anything further? 

MR. MURPHY: No, Your Honor. 

THE COURT: Thank you, Mr. Carey. 

(The witness left the stand.) 
MR. MURPHY: Mr. Clarke, will you please take the stand? 
Whereupon, 
A. SLATER CLARKE 
called as a witness on behalf of the petitioner, having been first duly 


sworn, took the witness stand, was examined and testified as follows: 
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DIRECT EXAMINATION 


BY MR. MURPHY: 
Q. Will you please state your full name and your address? 


A. My name is A. Slater Clarke and my business address is = 
Shoreham Building, Washington 5, D. C. 

Q. Are you a member of the Bar of the District of Columbia? 
A. Yes, sir, Iam. 

Q. How long have you been a member of the Bar of the District 
of Columbia? A. Approximately 14 years or more. 

Q. Have you been a general practitioner in court work and other 
work pertaining to the District of Columbia? A. Yes, sir, I have. 

Q. In the case of filing complaints, motions, appearing at depo- 
sitions, probate work, et cetera, do you know what the reasonable fee 
per hour for an attorney in the District of Columbia would be? AT 

would say it would depend upon the amount of time in court as 
against what you do in your office. There would be a different charge 
for each type of work. 3 

Q. What would be a reasonable fee for outside of the Court? 

A. Outside the court I feel a reasonable fee in the District of Columbia 
would vary from $25.00 to $35.00 an hour. 

Q. And what is a reasonable fee for work performed in the court? 
A. Most court work is predicated on a daily basis, approximately 
$250.00 a day; some people do predicate it on an hourly basis of $50.00 
an hour. 

MR. MURPHY: I have no further questions. 

CROSS- EXAMINATION 
BY MR. LEEMAN: 

Q. Mr. Clarke, you are counsel of record for the executors in 
this case, are you not? A. I am counsel of record in the litigation that 
was filed by Estelle McCord against the co-executors in the Estate of 
Laura Jeffords as well as Mr. Bird individually. 

Q. In how many probate cases have you received a fee of $25.00 
an hour? 
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MR. MURPHY: Your Honor, I am going to object to that. I think 

it is immaterial. 

THE COURT: I think it goes to the credibility of the witness. I 
think it is a proper question. Answer the question, Mr. Clarke. 


THE WITNESS: I would say that on an average of at least 75 per- 

cent of the cases or more I have handled would be on that basis. 
BY MR. LEEMAN: 

Q. In probate cases? A. Yes. 

Q. Do you know offhand how many probate cases you have handled? 
A. I would estimate I have handled probably, offhand, at least 50, maybe 
a hundred cases. 

Q. And what was the largest one of those cases, the amount of the 
estate? A. Well, I am presently representing an estate now of approxi- 
mately $600,000 or $500,000. 

Q. Have you been paid your fee in that case yet? A. No, we have 
just won that reversal in the Court of Appeals and we have more work to 
do and I haven't bothered to bill them as yet. 

MR. LEEMAN: That is all, Your Honor. 

MR. MURPHY: Your Honor, may I ask one further question? 

THE COURT: You may. 

REDIRECT EXAMINATION 
BY MR. MURPHY: 

Q. Have you been an attorney in this case? A. Not in the probate 
part of the case; I was retained by Mr. Bird and Mr. Keith, co-executors, 
through the office of Mr. Sullivan. Mr. Sullivan originally approached 
me about representing the estate and Mr. Bird, and then all three of them 
eventually came in and I was retained to handle the litigation that is in 
the estate in view of the fact that Mr. Sullivan, who is counsel of record 
in the probate part of the case as well as in the litigation, would have to 
testify as a witness in that case. So they brought me in in the early 
stages of the case to handle the litigation; yes, sir. 

MR. MURPHY: Thank you. 
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MR, LEEMAN: I have no further questions, Your Honor. | 

THE COURT: You may step down, Mr. Clarke. | 

THE WITNESS: Thank you, Your Honor. | 

(The witness left the stand.) | 

MR. MURPHY: Mr. Sullivan, will you take the stand, r lease? 

Whereupon, 

CHARLES B. SULLIVAN, JR. 
called as a witness in his own behalf, having been first duly sworn, 
took the witness stand, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. MURPHY: 

Q. Will you please state your full name and your address? 
A. Charles Sullivan, 210 Shoreham Building, Washington 5, D. C. 

Q. Are you a member of the Bar of the District of Columbia in 
good standing? A. Iam. 

Q. How long have you been a member of the Bar in good standing? 
A. 12 1/2 years. 

Q. Did there come a time when you were requested to Represent 
the Estate of Laura L. Jeffords? A. There did. : 

Q. By whom were you retained? A. By Mr. James F. Bird. 

Q. Is Mr. Bird also a beneficiary under the said estate of Laura 
L. Jeffords? A. Mr. Bird and Mr. Keith are residuary legatees of 

that estate. 

Q. Did you represent them in matters pertaining to them ‘indi- 
vidually as well as executors of the estate? A. I did. The suit filed by 
Estelle McCord is against James F. Bird individually and as co-executor. 

Q. Now, as a result of your retention by the individual and the co- 


executor, can you inform this Court approximately how many hours of 

labor you performed on this matter? A. The total time consumption 

exceeds 830 hours; the actual tally is 892 hours and some fraction. I 

had previously committed myself to 830 hours and I have not changed it. 
Q. Now, what does that work consist of, generally speaking? 
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A. Well, the work is two-fold: a great portion of it goes straight to the 
administration of the estate; the other portion of the work goes to the 


litigation which is the file that I produced, which is right there beside 


the clerk, Civil Action 1746-60, including depositions, discovery and 
some investigation of witnesses. 

Q. Can you roughly state the approximate value of this estate? 
A. The initial evaluation of this estate, I believe, was $160,000; that is 
when the stock market was high. 

Q. Now, I understand that part of your work was in filing and pre- 
paring the tax records for the Internal Revenue, is that correct? 

A. That is correct, both the fiduciary and the estate taxes. 

Q. Did you have any difficulty in that category? A. In the estate 
tax, that was the first one I ever prepared as I explained to Mr. Bird 
and Mr. Keith, and as I prepared the tax returns, there later appeared 
to be a mathematical miscalculation in the amount but as we filed the 
tax returned, we requested — and it was stapled right on the face of the 
return — a request for a forthwith audit by the Internal Revenue, which 
was done. 

Q. Did the estate make payment of the amount required under the 
tax return? A. The tax return, as I computed it, called for a tax of 
around $17,000; $11,000 was paid. The $11,000 was not paid in cash; it 
was paid by bonds which were converting at 100 percent face, whereas 
they were actually valued at 80 percent. 

Q. By that you received an extra 20 percent credit, is that right? 
A. That is correct. 

Q. Did the estate lose any money by this inadvertence? A. No, 

the estate actually made a profit for this reason: when the refund 
was returned, which was in March of this year, prior to the refund being 
made, the tax agent called me. The refund was made in cash so the 
estate, in effect, converted a 2 1/2 percent Government bond worth 80 
at 100, which was a small profit to the estate. 

Q. Now, Mr. Sullivan, what rate of fee did you charge the estate 


13 


in this case? A. I charged the estate at the rate of $25.00 per hour. 
A great deal of the time was not in court. A great deal of the time was 
utilized in straight investigative services, as requested by Mr. Bird. 

Q. Were you requested to keep a time-sheet on this? A. ! Yes, 
sir. The first about 30 days, I did not keep a time sheet. My time sheet 
designates that very clearly because the dates aren't shown December 
and January of 1960, thereafter, the dates are shown and those few days 
were reconstructed subsequently. The rest of it was kept as I went 
along. The time sheet which I kept, Mr. Bird and Mr. Keith knew about 
it. They saw it. : 

Q. Now, do you have the court action here that you prepared? Is 
this the case? A. That is the case and the depositions are attached 
thereto. 

Q. Is there contained therein articles indicating the fees paid to 
attorneys in the District of Columbia and also in the State of Virginia? 
A. Yes — weil, in the probate matter wherein I was brought before 
Judge Hart on a rule to show cause, I attached a photostat of a news- 
paper article of January, 1962 from Virginia, setting up a minimum fee 
schedule of $25 per hour, which I thought was reasonable. 

Q. One other question: I understand that you asked to be allowed 
to withdraw from this case. Was that by your own desire, or were you 
discharged? A. I was effectively discharged because Mr. Bird refused 
to relinquish control. If I appear as counsel of record, I desire to con- 
trol and not to abuse any witness or any party or not to become obscene 
or profane toward attorneys. I may not think kindly of them but I try to 
keep my thoughts private. 

Q. May I ask one other question: Now, Mr. Bird and Mr. Keith 
are the residuary legatees. Are they related to this estate in any other 
way except as beneficiaries? A. No, sir, they are not blood relatives, 
either of them, to the decedent. 

Q. And you feel that your charges for 830 hours is reasonable? 

A. Yes, sir, I do, especially in view of the fact that in the deposi- 


tion of Mrs. McCord, we did find—and the proceeds are now in the 
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Registry of the Court—$12,000. I thought the charge was not dis- 
proportionate to the value. 

MR. MURPHY: Thank you very much. 

CROSS- EXAMINATION 
BY MR. LEEMAN: 

Q. Mr. Sullivan, you haven't been discharged from this case, 
have you? A. Well, I feel I have been, sir. When Mr. Bird would like 
to have me snoop at the Narcotic Division concerning narcotic habits of 
witnesses and attorneys, that I can't tolerate, sir. That discharges me. 

THE COURT: Just answer the questions, if you will. 

BY MR. LEEMAN: 

Q. And since your difficulty with Mr. Bird, you and I have had 
several conferences about this case, have we not? A. Yes, sir, we 
have had several discussions. 

Q. And in those conferences, haven't I endeavored to get you to 
continue your services in this case? A. You have, sir. 

Q. But you have refused to proceed with your work in the case? 
A. Ihave never felt, sir, that you could control Mr. Bird. 


Q. But you were counsel of record and there was a second account 
due in the Register of Wills Office, wasn't there? A. Yes, sir. 
Q. And you did not prepare such an accounting? A. I wrote to 


Mr. Bird in February about that accounting. 

Q. But, as counsel and having the effects under your control, you 
didn't prepare that second account? A. No, sir, I did not. 

Q@. And I asked you to make available to me the assets so the 
accounts could be approved, did I not? A. Not in so many words but in 
substance; yes, sir. 

Q. And it was necessary for me to file a rule to show cause 
against you in order to get possession of the assets, was it not? 

A. Well, I informed you, sir, if we could discuss the fee and get it 
paid, I would be glad to help get the things in your office. 

Q. In other words, you wanted to hold onto the assets and records 
until you got paid some money? A. I thought I was entitled to it, sir. 
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Q. Well, up to that time, Mr. Sullivan, you have been paid $7,000; 

is that right? A. I would say $7,000 in 1961; that is correct, sir. 

Q. And that was in the first account, in the copy that you submit- 
ted to the executors. It said: Charles B. Sullivan, Jr., attorney for the 
co-executors petition for partial fee predicated upon fiduciary commis- 
sion for services rendered to date herein; is that correct? A. I don't 
know, sir. I don't have it. There were a great many erasures made on 
that account, sir. Mr. Bird was present when erasures were made. I 
don't remember the exact wording. 


Q. Is that a copy that you submitted? A. (Perusing document) 


This is one of the copies, sir. 

Q. And is this another one? A. (Perusing document). Yes, sir. 
Even these have some erasures. 

Q. So that those copies that you submitted stated that $7,000 that 
you were paid was your fee to the date of this account, which was filed 
in this Court. A. No, sir. That was never the understanding of Mr. 
Bird or Mr. Keith. : 

Q. Well, I mean that is what is stated in this account that you 
prepared? A. I don't believe that is the way it is stated in the Final 

Account. 

THE COURT: The Final Account will be a matter of record. I 
don't think it is necessary to argue about this. | 

BY MR. LEEMAN: 

Q. Now, Mr. Sullivan, this itemized statement of services that 
you filed in reply to the rule to show cause was all rendered, practi- 
cally all of it, prior to the filing of this account in which you were paid 
$7,000; isn't that correct? A. No, sir. I disagree with that, sir. 

MR. LEEMAN: Do we have the record here in Court? 

(Document handed to counsel.) 

MR. LEEMAN: Will Your Honor indulge me a moment? | 

(Short pause in proceedings. ) ! 
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BY MR. LEEMAN: 

Q. Now, Mr. Sullivan, I will ask you to look at that. Is that your 
statement for itemized services? (Document handed to witness.) 
A. This is it, yes, sir. 

Q. What is the latest date on that? A. The last date, sir, was 
3 hours you and I spent with Robert Gray. 

THE COURT: What is the date? 

THE WITNESS: Iam sorry. February 7, 1962. 

BY MR. LEEMAN: 

Q. So that this first account was filed in March of 1961? A. Yes, 
1961. 

Q. So that this service down to December the 27th, 1961—so that 
that portion of your services was rendered before April of 1961? 

A. No, sir, because you don't have all of it here. 

Q. It was more than that? A. Yes, sir. 

Q. So, since’ April of 1961, do you know how many hours you have 
got in after that? A. Not off hand. I could add it up for you. 

Q. Now, Mr. Sullivan, you and Mr. Bird were good friends before 
this case came up, were you not? A. Yes, sir. 

Q. You had been friends for along time? A. That is correct, 
sir. 

Q. Now, at the time that you took this case, your agreement was 
that the fee was to be not more than 10 percent or whatever was allowed 
by the Probate Court; is that right? A. At the time I took the case, 
that was the agreement. However, that was only the probate matter. It 
was six months later that a lawsuit got filed; that was something extra 


over and above and that is where your time is. It's a nice, clean, 


easy probate case. 

Q. There was no exception, your agreement to handle the case, 
isn't that correct? A. The probate case at the fee granted by the Court, 
put once the lawsuit came, Mr. Bird said this must be defended and you 
must do this; and I said, "Mr. Bird, you are talking big times when you 
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start talking about investigations and depositions.” There are $700 
worth of depositions, almost 600 sheets of depositions, some of which 
were very successful. That wasn't included in the — 7 

THE COURT: If you will just answer the questions, I think we 
will get along more quickly here. 

BY MR. LEEMAN: 

Q. Mr. Sullivan, what was your quarrel with Mr. Bird that you 
don't want to continue in this case? 

THE COURT: Is this material to this hearing? | 

MR. LEEMAN: Iam wondering, Your Honor. Here we have a 
man that I have tried to persuade to continue with this case. It is in- 


volved. He wants to withdraw and he has refused to cooperate with us 
to continue with the case, so I think it material for the Court know 


whether this actions are justified or not. 

THE COURT: The motion before the Court is for the assessment 
of a fee in this case. There has been a motion to withdraw. There has 
been an answer in the pleading indicating there is no objection to that 
part of the motion. I don't think the Court is interested in the motivation 
for this withdrawal. 

MR, LEEMAN: With that, Your Honor, I will conclude my exam- 
ination of this witness. 

THE COURT: Very well. 

MR. MURPHY: Your Honor, I have only two short questions. 

REDIRECT EXAMINATION 
BY MR. MURPHY: 

Q. The fee presented by you to the Court of $7,000, did you in- 
clude therein that that was a partial fee? A. I did, sir. 

Q. And that is in the record? A. Yes, sir. 

Q. You made no charge for this second account that you did not 
prepare? That is not included? A. No, sir; the last time was February. 
Q. And had there been a number of suggestions and offers of 

settlement in previous litigation in which a time element would have 
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been settled, which you recommended and which were refused? A. On 


three separate occasions, we sat down, Mr. Clarke and myself, in 
an effort to explain — two of them with Mr. Bird alone and one of them 
with Mr. Bird and Mr. Keith—the lack of economic stability in pursuing 
litigation. It didn't appear to us wise. We got no further than Mr. Bird 
just got in quite a huff and left. 

MR. MURPHY: I have no further questions. 

THE COURT: I don't understand what services were compensated 
for by the fee of $7,000. What does this represent? 

THE WITNESS: This represented to me, Your Honor, only a 
partial payment. 

THE COURT: Is any of that attributed to time that is included in 
this 803 hours? 

THE WITNESS: Yes, sir, it is. 

THE COURT: | That time is covered in the 803 hours, is that 
correct? 

THE WITNESS: It's 830 hours, Your Honor, I believe in the 
record. That time is there, all the time. See, this time, Your Honor, 
is the entire time that I have spent on the case. 

THE COURT: Very well, you may step down. 

(The witness left the stand.) 

MR. MURPHY: I have no further testimony, Your Honor. 

MR. LEEMAN: Your Honor, might I put Mr. Bird on the stand 
at this time? 

THE COURT: You may. 

Whereupon, 

JAMES F. BIRD 
called as 2 witness on behalf of the co-executors, having been first duly 
sworn, took the witness stand, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LEEMAN: 

Q. Mr. Bird, what was your understanding with Mr. Sullivan when 

he was first retained in this case? A. My understanding was that the 
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entire fees would be somewhere within the 10 percent allowance to the 
executors. 

THE COURT: This witness is James F. Bird, mentioned through- 
out these pleadings; is that correct? 

MR. LEEMAN: That is correct, Your Honor. He is one of the 
co-executors. 

THE WITNESS: And that it would be paid on conclusion of the 
case, of the administration case. 

BY MR. LEEMAN: 

Q. You had a definite understanding with Mr. Sullivan on iar 

A. That is right. 

Q. Now, Mr. Bird, Mr. Sullivan testified as to the nara: of this 
estate. Was there any real estate in the estate? A. Yes, I think the 
assets came to somewhere around $126,000 and there was real estate. 

Q. The real estate was in addition to the $126,000 which is assets 
under control of the executors? A. Yes, correct. 

Q. Now, Mr. Bird, what was the cause of your differences with 
Mr. Sullivan? A. Well, originally I was to help Mr. Sullivan—Mr. 
Jerome Keith, who lives in Connecticut—and I had only shortly before 
come out of the hospital from a very serious operation and I was to help 
Mr. Sullivan. He was stumped by this case. He was practicing negli- 
gence law, collection of automobile cases. So we got along very well. 
Mr. Sullivan had been a friend of mine for some 12 or more years. We 
had worked some together. That was all very good. Then we had a loss 
of some jewelry that I knew about and I asked him to help me to try to 
recover it, and we did make some preliminary moves toward recovery 
of that jewelry. ! 

Time ran along and I asked if he was going to sue for it. He told 

me no. We had this party in the office. He arranged it; I don't 
know how he did it, but I was called in with Mr. Keith. At that time, 
there was nothing known about other assets having been removed from 


this decedent's house and there had been no mention about any other 


claim. 
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So some six months after the death of Mrs. Jeffords, out ofa 
clear sky, I got served with a paper at my apartment claiming that some 
assets which had been donated or given to a woman had returned to the 
house of the decedent, had been put in the estate by me and were to be 
found among the assets of the estate. That came to me, I would say, 
fresh. It was the first intimation that this party had had any claim at 
all. In fact, prior to that time, we had been trying to recover some 
jewelry from her. 

THE COURT: Just a minute. I don't see what this contributes to 
the motion before the Court. What is your purpose in this long narration? 

MR. LEEMAN: Well, Your Honor, I don't want to prolong this. 
This is a unique situation. ; 

THE COURT: Isn't it all included in the pleadings in this case? 

MR. LEEMAN: Well, I think we have met the situation in our 
answer to the motion, but Mr. Murphy started taking this testimony on 
what I don't think is — 

THE COURT: If you have some pertinent point that you want to 
elicit from Mr. Bird, I wish you would ask questions that relate to any- 


thing which you think is pertinent to this question of the fee. That is the 
only matter before the Court. As to these childish differences and in- 
ability to get along with each other, the Court is completely indifferent 


to them; it has no interest in them at all. 

MR. LEEMAN: Well, the only point that I see on that is that if an 
attorney undertakes to work for a client and voluntarily withdraws from 
the case and by doing that injures the cause, it should have some effect 
on the question of a fee. 

THE COURT: You are certainly at liberty to ask any questions 
that relate to that subject. I don't want to hear chronologically the 
entire story of the relationship of these two men to each other over the 
past several years. 

BY MR. LEEMAN: 
Q. It is a fact, is it, Mr. Bird, we have not been able to persuade 
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Mr. Sullivan to proceed with the necessary work in this probate case? 
A. That is correct. If I may say without going into too much detail, 
following that time when the suit was served, there came a change over 
Mr. Sullivan. He wanted money and claimed that he needed money. He 
was practicing in Virginia and there was a relationship between Mr. 

Clarke and these parties who brought the suit and there was a lull 
in our relationship and he wanted me out of the case. He wanted to 
make a settlement because he was hard up; he was broke. I knew Mr. 
Sullivan's practice before, and he made very small money. I think he 
told me that he was in debt to the banks and wanted this money.) I didn't 
want to settle the case — 

Q. Mr. Bird, let's limit this. What were the circumsiances under 
which you agreed to pay him the $7,000 at the conclusion of the case? 
A. That was at — He said he was very hard up and needed money and 
if he could get a liberal advance it would save him from — I don't know 


whether he said foreclosure or what. He had built an apartment house 


over in Virginia that he invited me to move into. 

Q So that the $7,000 was advanced to Mr. Sullivan at his solictta= 
tion? A. That is correct. He furnished me a first account and a re- 
stated first account in which that was stated in his typewriter and I 
understand that there has been an erasure on the original account con- 
cerning which I do not know anything about. I had no part or participa- 
tion in erasing that from the original account. 

Q. This is the first account and the re-stated first account that 
was furnished to you by Mr. Sullivan? A. That is correct. Mr. Keith 
has similar copies. 

Q. And in those accounts, it states that it is payment of his fee 
to date? A. That is correct. I have set it out in our motion. 

MR. LEEMAN: That is all, Your Honor. 

THE COURT: Go ahead, Mr. Murphy. 
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CROSS-EXAMINATION 
BY MR. MURPHY: 

Q. Did I understand your last statement to say that this record 
contained that that was the fee to date? A. That is correct; it so states. 

Q. Did you not just say that he asked you for a liberal advance on 
his fee? A. That was it, yes. 

MR. MURPHY: I have no further questions, Your Honor. 

THE COURT: You may step down. 

(The witness left the stand.) 

THE COURT: Do you have further testimony ? 

MR. LEEMAN: No, Your Honor, but I would like to present my 
argument. 

THE COURT: ‘You are the movant, Mr. Murphy. You have the 
first opportunity to address the Court. 

ARGUMENT IN SUPPORT OF THE MOTION 
By Mr. Murphy 

MR. MURPHY: If Your Honor please, I would simply like to state 
to the Court that in this case, this man has performed as an attorney 
in the District of Columbia services to the individual and to the estate in 
the amount of 830 hours. I believe his testimony was 892 hours, however, 


he requested only fees for 830 hours. I say that from the testimony before 


the Court that $25 an hour is a very reasonable fee for the work per- 
formed. 

I think his success in handling the estate until such time, in ac- 
cordance with his testimony, that he was prohibited from proceeding in 
accordance with his thoughts on the matter that he asked to be withdrawn 
from the case. I say under all the facts before the Court that the fee is 
reasonable and it should be granted. 

THE COURT: Counsel suggests that because of the uncompleted 
status of the work that this is a factor that the Court should consider. 
In other words, by counsel's questions on cross-examination of Mr. 
Sullivan, he suggests that there are things left undone that will probably 
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be more difficult because someone else will have to take them over; in - 
other words, that the hour count relates to many unfinished items. 

What do you say about that? y 

- MR. MURPHY: My understanding is that that is not true, Your 

Honor, in the probate case. There is still litigation in the Court and I 
think, without having too much familiarity — I might advise the Court 
that I was brought into this case yesterday. Under those circumstances, 
may I ask Mr. Sullivan that one question? Mr. Sullivan, could you 
answer that question? 

MR. SULLIVAN: Your Honor, I believe in the oe of the 
accounts, there may be some wasted time. I mean being concerned, I 
just can't objectively give you an honest answer and I won't attempt to. 


There is some wasted time, Your Honor. 
MR. MURPHY: How about litigation? 
THE COURT: Mr. Murphy, you have asked your one question. 


MR. MURPHY: Thank you very much, Your Honor. — Honor, 
that is the only information I can give you. | 

THE COURT: If you compute this time of 800-odd hours: at $25 
an hour, it approximates $20,000 in round figures. You have already 
received $7,000 of that $20,000, have you not? 

MR. MURPHY: That is correct, Your Honor. There is Boalanee 
of $13,000, roughly speaking. | 

THE COURT: Very well. 

ARGUMENT IN OPPOSITION TO THE MOTION 
By Mr. Leeman 

MR. LEEMAN: If Your Honor please, on the question of fees, this 
is a motion filed in the Probate Branch of the Court and I think the law 
is well-settled that the Probate Court has no legal authority to: order a 
fee paid. : 

THE COURT: This is also the motions court. We wear more than 
one hat, as the Court of Appeals has recognized. The Court is: Sas in . 
motions and probate at the present time. 
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MR. LEEMAN: Yes, Your Honor, but you are dealing with a 
probate matter which is governed, I assume, by the rules of the Probate 
Court. I think this question is well-settled by this case that I cited in 
my papers. 

THE COURT: What is the case again? 

MR. LEEMAN: Miniggio vs. Hutchins, 43 Appeals D.C. 117. The 
language is very clear: "The only question, therefore, is the jurisdic- 
tion of the Probate Court to entertain this action."" This was an action 
to get the Probate Court to pay a trustee's fee. "Nowhere in the Statutes 
is the Probate Court vested with authority to compel an executor or 

administrator to pay a claim against an estate. Under Section 330 
of the Code (31 Stat. at L. 1243, chap. 854), the approval of a claim 
properly proved relieves the executor or administrator from liability 
if he elects to pay it; but, by Section 342 (31 Stat. at L. 1244, chap. 854), 
he may contest it at law, and, in such action, the approval of the Probate 
Court by Section 343 is deprived of even evidentiary effect. The juris- 
diction is the same as to a collector or administrator pendente lite." 

So that we are sitting as a Court here and Mr. Sullivan has a 
claim against the estate. The way he obtains his claim, if he has one, 
is by an action at law. That affords the executors an opportunity to set 
up their defense. That affords the executors a jury trial on the merits 
of the claim. 

So that Mr. Sullivan is proceeding wrongly and contrary to law 
when he comes in with a motion asking the Court to order a fee paid, 


Under our law and under our decisions, in my judgment, the Court 


is without power to order him a fee paid at this time. His remedy is a 
suit in law to recover his fee. 
Now, our reason for contesting this is, Your Honor, we don't know 
yet how much damage we will suffer by reason of the actions and 
the errors of Mr. Sullivan. For instance, he over-estimated the inheri- 
tance tax at about twice what it actually was and, as a result of that, 
there was a lien placed against the estate in this Court and Mr. Sullivan 
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did nothing to get that lien lifted. We only had it lifted a few days ago 
after completing the inheritance tax with the Internal Revenue. So that 
affected the estate. 

We have discovered in this first account that he filed one stock 
that was preferred and he put it in as common stock, which was worth 
a great deal more and that made a difference of about $1,000. That has 
to be corrected in the second account. 

While we were before Judge Hart on this rule to show cause, Mr. 
Sullivan agreed to turn over the assets in his control and the records of 
the estate to us, but he still has the depositions and refuses to turn 
them over to us and there are quite a number of stocks and other rec- 
ords in this case which are quite involved and I have been unable to get 
him to answer particular questions with respect to one item there, and 
I suppose there will be others. We are having a great deal of difficulty 
with no cooperation whatsoever from Mr. Sullivan to file this second 
account in this case. 

We believe that the estate has been damaged. I know that in this 
civil action, a couple of times, Mr. Sullivan didn't appear and there was 

a default entered and that has to be corrected. There have been 
a number of errors throughout this case and his attitude with respect to 
this case, we don't feel at this time that he is entitled to any further 
fee; in fact, the only reason why we don't file a claim of damages for 
his errors is because we don't know the extent of them. 


I say to Your Honor that his remedy is not by a motion because 


clearly under the law, there is no power in the Probate Court to award 
him a fee and his remedy is an action at law where we are entitled toa 
jury trial and also a counterclaim for damages. : 

THE COURT: Anything further, Mr. Murphy? 

MR. MURPHY: I think that is all, Your Honor. 

THE COURT: What is your position with reference to the statu- 
tory prohibition against the fee exceeding 10 percent in this case? 

MR. MURPHY: I think that only applies in a Probate Case, dealing 
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with probate matters, I think where there is extra litigation outside 
that there the court has authority to add an additional fee for that work 
performed. 

THE COURT: You are asking the estate to pay the expenses of 
the other litigation; is that correct? 

MR. MURPHY: Yes, Your Honor. 

THE COURT: I will study this matter further. I would like to 
re-read the case cited by counsel in 43 Appeals D.C. I would like also 
to have that file, Madam Clerk. 

MR. MURPHY: Your Honor, may I make one further statement. 
Would the Court look at Buck vs. Putnam, in 79 Appeals 295. Thank you 
very much. 

THE COURT: Very well. 

MR. LEEMAN: Your Honor, in consideration of this matter, you 
will consider the situation we are in, having paid for these depositions 
and they haven't been turned over to us. 

THE COURT: That is correct. 

MR. CLARKE: Your Honor, may I make a statement on that? 
These depositions are in my possession, counsel representing the co- 
executors and Mr. Bird. It is my position I am still retained to repre- 
sent them. I plan to defend them. I have the depositions, not Mr. 
Sullivan. 

MR. LEEMAN: Your Honor, on that point, that is a runaround that 
is ridiculous. Mr. Clarke and Mr. Sullivan have their offices together. 
Mr. Sullivan had the bank book and paid for the depositions out of the 
funds of the estate. And now they undertake to tell us that Mr. Clarke 

has the depositions and not Mr. Sullivan. I think that is a 
ridiculous situation in this Court. 


(Whereupon, at 1:07 p.m., the hearing on motion was concluded.) 


[Filed June 28, 1962] 


MEMORANDUM OPINION 

This case comes before the Court at this time upon the motion of 
Charles B. Sullivan, Jr., Attorney for the Co-Executors, to set his fee 
for the time he has expended herein and to permit him to withdraw as 
counsel in this probate proceeding. : 

The movant's motion to withdraw is granted. 

The Court has carefully reviewed the pleadings in this matter and 
in the case of McCord v. Bird, C.A. 1746-60 in which the present movant 
served as counsel or co-counsel for the executors of this estate. 

The movant seeks a fee in the amount of $13,000.00, predicating 
this figure upon the basis of a charge of $25.00 per hour for more than 
830 hours devoted to his responsibilities in this case. The petitioner 
has already been paid $7,000.00 as partial payment of his fee. 

The Court points out that by withdrawing as counsel at this time 
the petitioner leaves unfinished certain of his responsibilities in the 
closing of this estate. His successor will, therefore, have to complete 
these items and will undoubtedly of necessity have to duplicate some of 
the work already performed by the petitioner. The petitioner's with- 
drawal from the case at this time is prompted by personality clashes 
with one or both of the executors. The Court believes, consequently, 
that the estate should not have to bear duplicate counsel fees in this 
case. The Court considers that a fee of $25.00 an hour is a reasonable 


one but, as pointed out, must recognize that additional counsel fees must 


be incurred in this case. 

It is impossible for the Court to accurately compute the additional 
attorney's time necessary to complete the administration of the estate, 
but the Court believes that approximately 125 hours will be required. 
Deducting, then, the value of these services at $25.00 an hour and round- 
ing the figure, the Court will award a fee of $10,000.00 to petitioner, as 
complete and final compensation for his services in this case. 


Dated: 6/28/62 /s/ Edward A. Tamm 
JUDGE 


[Filed July 11, 1962] 


OBJECTIONS TO MEMORANDUM OPINION AND PROPOSED ORDER 


Come now the executors of the estate of Laura L. Jeffords, by 
their attorney, Herbert P. Leeman, and make the following objections 
to the proposed ORDER submitted herein pursuant to motion of Charles 
B. Sullivan, Jr., for allowance of a fee and for leave to withdraw: 

1. The state of the record in this case for which the said 
Charles B. Sullivan, Jr., is responsible is such that the same should be 
referred to the Auditor of the Court for an accurate determination of 
the value of the services of the said Charles B. Sullivan, dr. 

2. The proposed ORDER proposes that it be "ORDERED, AD- 
JUDGED and DECREED that judgment be entered against the above 
estate in the sum of Ten Thousand ($10,000.00) dollars in favor of 
Charles B. Sullivan, Jr., for his services rendered to the estate, and 
the co-executors be and they are hereby authorized and directed to 
expend said sum in the satisfaction of this judgment." The Probate 
Court being a court of limited jurisdiction and powers, the Court, at 
most, would have the power to authorize the payment of a fee. 

3. The tax experts of the Internal Revenue Service have examined 
the records of this estate and have made maximum allowance of Fifteen 
Thousand Dollars ($15,000.00) for attorneys' fees for the complete 
handling of this case, including Civil Action No. 1746 - '60. Under the 
Court's Memorandum Opinion, Charles B. Sullivan, Jr., would receive 
$17,000.00 and have the work of trial of Civil Action No. 1746 - '60 and 
completion of the Administration case still to be performed by new 
counsel. Furthermore, this is made necessary, not by the discharge of 
the said Charles B. Sullivan, Jr., but by his request to withdraw. 

4, It is the position of the executors that the only way an accurate 
determination of what, if any, fee in addition to the $7,000.00 already 
paid the said Charles B. Sullivan, Jr., should be authorized is by a 
thorough examination and report by the Auditor of the United States 
District Court for the District of Columbia or by an examination and 
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report by the Register of Wills for the District of Columbia. 
5, Executors request that their counsel be allowed an oral hear- 


ing in connection with the above objections. 


/s/ Herbert P. Leeman 
Attorney for Co-Executors | 
* * * 


[Certificate of Service] 


TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
Tuesday, July 31, 1962 | 

The above-entitled matter came on for hearing on objections to 
memorandum opinion and proposed order before The Honorable 
EDWARD A. TAMM, Judge, United States District Court for the Dis- 
trict of Columbia. 

APPEARANCES: 

EUGENE X. MURPHY, Esq., 
For Petitioner Sullivan 
HERBERT P. LEEMAN, Esa., 
For Co-Executors 
PROCEEDINGS 

THE DEPUTY CLERK: In Re the Estate of Jeffords, Adminis- 

tration No. 99,749. | 
ARGUMENT IN SUPPORT OF OBJECTIONS 
By Mr. Leeman 

MR. LEEMAN: If it please, Your Honor, my name is Herbert P, 
Leeman. I represent the Executors of the Estate of Laura L. Jeffords, 
Administration No. 99,749. ! 

If Your Honor please, we are here this morning on the objections 
of the executors to the memorandum opinion of Your Honor and also 
the proposed Order submitted by Mr. Sullivan. 

If Your Honor recalls, when you heard this motion, the motions 
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card was made out for ten minutes argument for the other side and five 
minutes for my side — it might have been 15 and 10. We had no advance 
notice that Your Honor intended to take testimony. 

THE COURT: The Court had no intentions. Counsel asked that 
testimony be taken and the Court agreed. 

MR. LEEMAN: As I say, that card was made out by either Mr. 
Sullivan or counsel on the other side and we had no previous notice that 
testimony would be taken. 

However, in view of our position this morning, the first thing I 
would like to direct Your Honor's attention to is that in a matter in- 

volving this amount of money and the list of services submitted 
by the other side: it seems that the Court should be advised as to the 
amount of fee to be allowed and that this matter should be referred to 
the auditor. 

I cite for Your Honor's consideration — I was counsel in that 
case — the Gas Light Company case and in that case, Judge Goldsborough 
referred it to the Auditor. The Auditor held a hearing and went into the 
services rendered, and then made a recommendation to the Judge. 

It seems to me that in this case where there is such a long list of 
services that that should be analyzed and a determination made as to 
the value of those services. 

THE COURT: Are you suggesting to the Court that the Court did 
not analyze the list of services? 

MR. LEEMAN: No, Your Honor, you said so in your memorandum 
opinion, but Your Honor didn't have the value of cross-examination 
which could take place before the Auditor on these services. 

THE COURT: Did you not have an opportunity to cross-examine 
the attorney on the witness stand about the expense accounts that he 
submitted? 

MR. LEEMAN: Well, I did cross-examine him to some extent. 


That is why I pointed out to Your Honor in the beginning that I was taken 


by surprise that testimony was to be taken, having no previous notice 
of it. 
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Now, leaving that point, if Your Honor recalls, it was brought out 


that Slater Clarke was employed by Mr. Sullivan and there is an order 
in the case authorizing him to be employed to assist Mr. Sullivan. Mr. 
Clarke has not withdrawn from the case and that presents a problem of 
what he may claim against the estate. That phase of it has not been 
mentioned in Your Honor's memorandum opinion. , 
Now, he being employed to assist Mr. Sullivan, as it was devel- 
oped, he holds certain depositions that were taken and he has refused 
to turn them over to the Executors. That was brought out at this hear- 
ing and there is no mention of it in Your Honor’s memorandum opinion. 
Now, Your Honor, the memorandum opinion says that a fee will 
be awarded to Mr. Sullivan. Now, I cited to Your Honor a case bearing 
on the power of the probate court to order or award a fee paid at the 
hearing, and I am more convinced today that all that the Probate Court 
has the power to do is to authorize a fee. The executors are entitled to 
deny that claim and the burden is on Mr. Sullivan to bring a lawsuit so 
that we will have an opportunity to defend. | 
: Now, I have made a further search of that since and I can find no 
~ law that upsets that reasoning. Mr. Mersch told us in his book and he 
cites one of the cases that I cited to Your Honor and another case I have 
- here. I will be glad to give Your Honor those citations again. The 
Supreme Court of the United States in a case just decided April 30, 
“4962 -- that is the case of Supreme Court, decided April 30, 1962, 
Dairy Queen, Inc., Petitioner v. Wood, et al., very forcibly supports the 
theory of our contention that the executors are entitled to a jury trial in 
this matter. I would be very glad to leave a copy of this opinion with 
Your Honor. | 
THE COURT: The Court has a copy of the opinion. 
MR. LEEMAN: Now, this proposed Order, submitted by Mr. 
Sullivan asks for a judgment. We object to the Order on that ground: 
We say that the Probate Court has a right to authorize the fee but that 
the Probate Court has no power to grant a judgment for a fee or to 
award a fee. 
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As Your Honor will recall from the cases I have cited, the Court 
may award a fee but that cannot even be presented in a jury trial. 
There is no question but a claim for a fee is a legal action and, as 


pointed out in this Supreme Court case, under the Constitution, the 


executors are entitled to a jury trial. I believe they have a Constitu- 
tional question in this matter because I think the law — I have been 
unable to find any cases in the District of Columbia or any law to the 
contrary — is that the extent or the power of the Court is to authorize 

the fee which leaves the executors in a position where they can 
reject it and the party on the other side must bring a lawsuit to deter- 
mine what fee he is entitled to. 

Summing up, Your Honor, what is involved here is $17,000. That 
is a large sum of money and I ask Your Honor earnestly to weigh the 
matter of having this thing gone into by the Auditor and a report from 
the Auditor on this balance of the fee. 

ARGUMENT IN OPPOSITION TO OBJEC TIONS 
By Mr. Murphy 

MR. MURPHY: If the Court please, my name is Eugene X. Murphy. 

I feel that the argument of counsel as submitted in his objection 
memorandum is simply a restatement of his argument at the time of the 
hearing except for the citation of a case from the Supreme Court, which 
I did not have an opportunity to read and for which, in his memorandum 
in opposition, he cites no points and authorities. He simply states what 
he said before the Court, that this matter should be submitted to the 
Auditor. 

We had a complete hearing. We had the testimony of counsel of 
all parties and there was ample opportunity for cross-examination; and 
I say that there was a full and complete hearing in this case. 

There is nothing in the law or nothing in fact which should change 
the Court's opinion as indicated in its memorandum opinion. 

Thank you, Your Honor. 

THE COURT: Anything further, Mr. Leeman? 
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MR. LEEMAN: Only one thing that I overlooked, Your Honor, and 
that was that one of the witnesses that they called, Mr. Slater Clarke 
who is still counsel for the executors. He is supposed to represent them. 
As Your Honor recalls, he testified for the other side on the matter of 
the fee. | 

THE COURT: The Court will consider the proposed Order further 
in the light of the argument made this morning. 
(Whereupon, the hearing on objections was concluded.) : 


[Filed July 31, 1962] 


ORDER 
Upon consideration of the motion for setting of counsel fees, of 


Charles B. Sullivan Jr., and for leave to withdraw as attorney of record, 
the opposition thereto, testimony adduced in open Court, and argument 
of counsel, it is by the Court this 31st day of July, 1962: | 
ORDERED, ADJUDGED and DECREED that the motion for leave 
to withdraw as attorney of record in this cause and in Civil Action 
1746-60, be and the same is hereby granted, and it is further: | 
ORDERED, ADJUDGED and DECREED that judgment be entered 
against the above estate in the sum of Ten Thousand ($10,000.00) dollars 
in favor of Charles B. Sullivan, Jr., for his services rendered to the 
estate, and the coexecutors by and they are hereby authorized and 
directed to expend said sum in the satisfaction of this judgment. 


/s/ Edward A. Tamm 
JUDGE 


[Certificate of Service] 


[Filed August 2, 1962] 
NOTICE OF APPEAL 


Notice is hereby given this 2nd day of August, 1962, that James F. 
Bird and Jerome Keith, Executors of the Estate of Laura L. J effords, 
formerly Laura L. Paul, deceased, appellants, hereby appeal to the 
United States Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 31st day of July, 1962 in favor of 
Charles B. Sullivan, Jr., the appellee, against said estate of Laura L. 
Jeffords, formerly Laura L. Paul, deceased. 


/s/ Herbert P. Leeman 
Attorney for Appellants 
* * * 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER STATEMENT OF THE CASE 


James F. Bird and Jerome Keith, co-executors of the estate 
of Laura L. Jeffords, deceased, Administration No. 99,749, United 
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States District Court for the District of Columbia, Holding Probate 
Court, retained Charles B. Sullivan, Jr., as counsel in the administration 
of the estate and in a civil action filed against James F. Bird individually 
and as co-executor of the estate. 


Differences between appellee and appellant James F. Bird, an 
attorney and member of the bar, resulted in the filing of a motion by 
appellee for the allowance of a fee and leave to withdraw as counsel 
(J.A. 1). Upon the opposition filed (J.A. 3) the matter came on for 
hearing before the court sitting in motions and probate. After testimony 
and argument the matter was taken under advisement and thereafter 
the court entered a memorandum opinion awarding appellee a fee 
(J.A. 27). Objection was filed and after hearing thereon the court 
entered order granting ‘appellee leave to withdraw as counsel and 
awarded him a judgment against the estate for his fee for services 
rendered (J.A. 33). 


This appeal followed.” 


STATUTE AND RULES INVOLVED 


Rule 9 District Court. (a) MOTION JUDGE: DUTIES. 


Except as otherwise provided the Motions Judge shall dispose of all 
motions; all applications for all formal orders and ex parte proceedings; 
applications in habeas corpus proceedings. 


Rule 16 District Court (in part). (a) MOTION: STATEMENT OF 
SERVICE ETC. 


Allowance by the Court of compensation to an attorney, fiduciary or 
guardian ad litem shall be made only on written motion supported by a 
statement detailing with particularity the nature and extent of services 


1 The co-executors are residuary legatees under the will. Neither is an heir 
at law or next of kin. 


Z The merits of appellee's fee were fully heard and determined by the court. 
The sole question raised'on this appeal is jurisdiction and accordingly appellee's 
brief is limited to that question. 
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rendered, the time devoted thereto, the amount claimed eteeee and 
any prior allowance for services to the claimant or others. 
Rule 47 District Court. Compensation to Attorneys and Fiduciaries. 


Claims for attorneys’ fees and commissions to fiduciaries shall be 
made and allowed in accordance with provisions of Sections 20-605 
and 21-126, of the District of Columbia Code, . . 


Title 20-605, D.C. Code: Disbursements and allowances. 
* * * 


Fifth. His allowance for costs, attorney's fees, and extracrdinary 
expenses, which the court may think proper to allow. 


SUMMARY OF ARGUMENT 


An attorney's fee in connection with the administration of an estate 
and litigation incidental thereto is provided for by the Rules of the 
District Court and the District of Columbia Code. The procedure is by 
way of motion under the Rules and the Code is authority for an 
allowance, equitable in nature, at the discretion of the Court. No trial 
by jury, advisory or otherwise, is permissible or required, See 
in the absence of a jury demand. 


An attorney's fee is an "allowance" arising out of the costs 
incidental to the administration of an estate and the executors may not 
reject and have trial at law on the issue as in creditors’ "claims" 
against the decedent and his estate. The Court has power to enforce 
its decree. 


ARGUMENT 


THE COURT HAD JURISDICTION TO ALLOW 
AN ATTORNEY'S FEE AND AUTHORITY TO 
ENFORCE ITS DECREE. 
The rules of the District Court and the Code of Laws for the 
District of Columbia refer to attorney's fees as an "allowance." An 
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allowance is defined as a "sanction; a quantity allowed or granted." 
The basis of the allowance is not the act of the decedent nor an 
obligation created by him. Itisa cost incidental to the administration 
of the estate and assessable against it in connection with the probate 
proceedings. 


Approval by the Court of Claims against the decedent and his 
estate protects the executor yet leaves him the privilege of rejecting 
them "in case he shall have reason to believe that the deceased never 


in case he shall have reason to beheve hat te 
owed the debt, or had discharged the same, or a part thereof, or had a 


claim in bar." Title 18-516, D.C. Code (1961 Ed.). It is under this 


section that appellants predicate their claim of lack of jurisdiction, yet 
the very reading of the statute itself shows no right of the executor to 
"reject" and have "trial" on an allowance for an attorney's fee as here 
and costs incidental to administration of the estate. 


The Court below was sitting in motions as well as probate at the 
time of the hearing on this matter (J.A. 23). This was the proper forum 
for determination of the matter as provided by Rule 9 of the Rules of 
the District Court. Rule 16 commands a "written motion" to procure 
allowance of a fee, and Title 20-605, D.C. Code, in specific terms grants 
authority to make allowance as the Court "think proper." 


Miniggio v. Hutchins, 45 App. D.C. 117, cited by appellants, does 
not support their position. Similarly the cited case of Brandenburg et al 
v. Dante, 49 App. D.C. 141,261 F (2d) 1021. Creditors of a decedent 
and his estate are in an entirely different position from that of an 
attorney who renders legal service in behalf of the estate, and the 


methods of procedure are not in the same category. In Miniggio the 


claimant was trying to collect a debt incurred during the life-time of 
the decedent on which suit had been filed but undisposed of for lack of 
service. The opinion of this Court did not undertake to classify an 
attorney's fee with debts of the decedent. 
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The Brandenburg case does not decide that attorneys must 
proceed by suit for a determination of legal fees. This Court disagreed 
with the probate court in rejecting the petition there for an attorney's 
fee and reversed to allow the claimant to proceed in the only other 


channel open to him after the Court had denied him a fee. This is 


apparent from the following excerpt of the opinion: 


We are of the view that in the District of 
Columbia an attorney whose services are rendered 
an estate at the request of a collector or special 
administrator may look to the estate for his com- 
pensation. The Code contemplates that such services 
may be necessary for the protection of the estate, 
and it would be unreasonable to require the attorney 
to look to the collector rather than the estate for his 
compensation. In other words, the provisions of the 
Code leave no room for doubt that services rendered 
under conditions such as are alleged in this declaration 
are proper charges against an estate, and hence that 
attorneys rendering such services may look directly to | 
the estate for their compensation. These services, if 


performed as alleged in the declaration, were a proper 
charge against the estate, yet the probate court, at the 
instance of appellee as collector, refused to recognize 
that liability. Recognizing that the creation of a 
liability would be practically valueless without a 
remedy for its enforcement, Congress, in section 308, 
was careful to use words that in no way abridged the 
right to pursue such a remedy of one in whose favor 
the remedy was inferentially recognized in the preceding 
sections. Under this ruling the rights of both parties 
will be fully protected and a trial had in the ONLY 
TRIBUNAL NOW OPEN to such proceeding; THE 
PROBATE COURT HAVING DENIED APPELLANT'S 


CLAIM, (underscoring and emphasis added). 
See Buck v. Putnam, 79 U.S. App. D.C. 295, 146 F. (2d) 622 and 
the synopsis in the D.C. Code: 
An attorney whose services are rendered to an 


estate at request of collector of estate may look to 
the estate for his compensation and measure of 


allowance to the attorney is such as court may consider 
proper in light of applicable facts. 
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Also see 95 C.J.S. 8 570, at p. 666 (WILLS): 


The Court has power to determine how the 
question of reasonable allowance (of counsel fees) 
shall be heard, and if the parties do not ask that 
the issue be submitted to the jury, they may not 
complain if the Court itself hears the evidence and 
makes a decision. The order should be in con- 
formity with the pleadings. 


Appeliants' claim of a denial of the Constitutional right to a trial 
by jury is without merit. They were not entitled to a jury trial even 


if requested. Jury trials are had where allowed only upon demand by 
the party wishing it. In the absence of a demand the issues are sub- 
mitted to the Court. Appellants were on notice of the motion filed by 
appellee, the substance of the motion's card which serves only as a 
vehicle to get the motion to hearing, and they filed opposition. Hearing 
was set and appellants appeared. Prior to receipt of the evidence 
appellants raised only ONE question, authority of the court to order 
payment of a fee (J.A. 6 & 7). No limitation on time for presentment 
of the issues was placed by the Court on either party and the point of 
law was thoroughly argued by appellants. In Maddox v. Jenkins, 66 App. 
D.C. 362, 88 F. (2d) 744, in a damage and injunction suit where-counsel 
did have a choice of procedures in obtaining a fee, this court stated: 
The appellant was entitled to sue at law for the 

amount which he claimed to be due him from Mrs. 

Jenkins upon the contract for his services and he 

would be entitled to try such a case to the jury. The 

present case, however, is an ancillary and summary 

proceeding in equity, triable to the court alone and 

addressed to its sound discretion. 

Having reached a determination of the issues before it, the Court 
had full authority and power for entry of an order to enforce its decree. 
Watkins v- Rives, 75 U.S. App. D.C. 109, 125 F.2d 33; Johnson v. Austin, 
162 A.2d 495. In the latter case, at page 498, the following is found: 
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. . The Probate Court is but an arm of the District 
Court and the full judicial machinery of the District 
Court should be available to enforce the lawful decrees. 
of its component parts. 


CONCLUSION 


For the reasons above stated the Court had jurisdiction to 
determine the issues before it and enter proper order to enforce its 
decree. The order of the Court should be affirmed. 


Respectfully submitted, 


REX K. NELSON 


EUGENE X. MURPHY 
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Washington, D.C. 
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